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DETAILED ACTION 
Election/Restrictions 
1 . Restriction to one of the following inventions is required under 35 U.S. C. 121: 

I. Claims 1-4, drawn to a forecasting and a replenishment system wherein 

benchmarks are determined based on projected sales and projected replenishment 
shipments using product sales history records, classified in class 705, subclass 7. 

II. Claims 5 and 6, drawn to a forecasting system that determines time-phased 
product sales forecasts using data wherein holidays impact shopping patterns, 
classified in class 705, subclass 7. 

III. Claim 7, drawn to a forecasting system for determining time-phased product sales 
forecasts using product sales data and smoothed product demand except during 
specified time periods proximate to a holiday, classified in class 705, subclass 7. 

IV. Claims 8-10, drawn to a forecasting system that includes an override for 
reallocating greater project sales to selected days within a first time period that are 
proximate a holiday, classified in class 705, subclass 7. 

V. Claim 1 1 , drawn to determining forecasts by grouping selected different products 
together and treating them as a single product, classified in class 705, subclass 7. 

VI. Claims 12 and 13, drawn to determining replenishment shipments by grouping 
selected different products together and treating them as a single product, 
classified in class 705, subclass 7. 

VII. Claims 14- 19, drawn to determining time-phased product sales forecasts for a 
product during a promotional period for said product on a daily basis using daily 
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sales data generated during said promotional period, classified in class 705, 
subclass 7. 

VIII. Claims 20-3 1 , drawn to determining time-phased product sales forecasts wherein 
the system stores a product sales forecast for a first time period and stores a 
portion of said forecast for a second time period that is shorter than said first time 
period, classified in class 705, subclass 7.The inventions are distinct, each from 
the other because of the following reasons: 

2. Inventions I and II are related as combination and subcombination. Inventions in this 
relationship are distinct if it can be shown that (1) the combination as claimed does not require 
the particulars of the subcombination as claimed for patentability, and (2) that the 
subcombination has utility by itself or in other combinations (MPEP § 806.05(c)). In the instant 
case, the combination as claimed does not require the particulars of the subcombination as 
claimed because invention I does not require factoring holiday impact on shopping patterns. The 
subcombination has separate utility such as determining forecasts during time periods proximate 
a holiday. 

3. Inventions I and III are related as combination and subcombination. Inventions in this 

relationship are distinct if it can be shown that (1) the combination as claimed does not require 
the particulars of the subcombination as claimed for patentability, and (2) that the 
subcombination has utility by itself or in other combinations (MPEP § 806.05(c)). In the instant 
case, the combination as claimed does not require the particulars of the subcombination as 
claimed because invention I does not require smoothing product demand except during a 
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specified time period proximate a holiday. The subcombination has separate utility such as 
determining forecasts during times proximate a holiday. 

4. Inventions I and IV are related as combination and subcombination. Inventions in this 
relationship are distinct if it can be shown that (1) the combination as claimed does not require 
the particulars of the subcombination as claimed for patentability, and (2) that the 
subcombination has utility by itself or in other combinations (MPEP § 806.05(c)). In the instant 
case, the combination as claimed does not require the particulars of the subcombination as 
claimed because invention I does not require an override for reallocating project sales to selected 
days within a first time period that are proximate a holiday. The subcombination has separate 
utility such as determining forecasts for time proximate to a holiday. 

5. Inventions I and V are related as combination and subcombination. Inventions in this 
relationship are distinct if it can be shown that (1) the combination as claimed does not require 

the particulars of the subcombination as claimed for patentability, and (2) that the 
subcombination has utility by itself or in other combinations (MPEP § 806.05(c)). In the instant 
case, the combination as claimed does not require the particulars of the subcombination as 
claimed because invention I does not require determining forecasts by grouping selected 
different products together and treating them as a single product The subcombination has 
separate utility such as determining forecasts for groups of products. 

6. Inventions I and VI are related as combination and subcombination. Inventions in this 
relationship are distinct if it can be shown that (1) the combination as claimed does not require 
the particulars of the subcombination as claimed for patentability, and (2) that the 
subcombination has utility by itself or in other combinations (MPEP § 806.05(c)). In the instant 
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case, the combination as claimed does not require the particulars of the subcombination as 
claimed because invention I does not require grouping products together and treating them as a 
single product to determine replenishment shipments. The subcombination has separate utility 
such as determining replenishment shipments for like products. 

7. Inventions I and VII are related as combination and subcombination. Inventions in this 
relationship are distinct if it can be shown that (1) the combination as claimed does not require 
the particulars of the subcombination as claimed for patentability, and (2) that the 
subcombination has utility by itself or in other combinations (MPEP § 806.05(c)). In the instant 
case, the combination as claimed does not require the particulars of the subcombination as 
claimed because invention I does not require considering promotional periods for products. The 
subcombination has separate utility such as generating forecasts for special promotional sales. 

8. Inventions I and VIII are related as combination and subcombination. Inventions in this 
relationship are distinct if it can be shown that (1) the combination as claimed does not require 
the particulars of the subcombination as claimed for patentability, and (2) that the 
subcombination has utility by itself or in other combinations (MPEP § 806.05(c)). In the instant 
case, the combination as claimed does not require the particulars of the subcombination as 
claimed because invention I does not require storing a product sales forecast for a first time 
period and storing a portion of said forecast for a second time period that is shorter than said first 
time period,. The subcombination has separate utility such as considering different time periods 
for forecasting. 

9. Inventions II and III are related as combination and subcombination. Inventions in this 
relationship are distinct if it can be shown that (1) the combination as claimed does not require 
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the particulars of the subcombination as claimed for patentability, and (2) that the 
subcombination has utility by itself or in other combinations (MPEP § 806.05(c)). In the instant 
case, the combination as claimed does not require the particulars of the subcombination as 
claimed because invention II does not require smoothing product demand. The subcombination 
has separate utility such as determining forecasts proximate a holiday using smoothed demand. 

10. Inventions II and IV are related as combination and subcombination. Inventions in this 
relationship are distinct if it can be shown that (1) the combination as claimed does not require 
the particulars of the subcombination as claimed for patentability, and (2) that the 
subcombination has utility by itself or in other combinations (MPEP § 806.05(c)). In the instant 
case, the combination as claimed does not require the particulars of the subcombination as 
claimed because invention II does not require reallocation of projected sales. The 
subcombination has separate utility such as reallocating projected sales to selected days 
proximate a holiday. 

1 1 . Inventions II and V are related as combination and subcombination. Inventions in this 
relationship are distinct if it can be shown that (1) the combination as claimed does not require 
the particulars of the subcombination as claimed for patentability, and (2) that the 
subcombination has utility by itself or in other combinations (MPEP § 806.05(c)). In the instant 
case, the combination as claimed does not require the particulars of the subcombination as 
claimed because invention II does not require grouping selected products together. The 
subcombination has separate utility such as generating forecasts for like products. 

12. Inventions II and VI are related as combination and subcombination. Inventions in this 
relationship are distinct if it can be shown that (1) the combination as claimed does not require 
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the particulars of the subcombination as claimed for patentability, and (2) that the 
subcombination has utility by itself or in other combinations (MPEP § 806.05(c)). In the instant 
case, the combination as claimed does not require the particulars of the subcombination as 
claimed because invention II does not require determining replenishment shipments. The 
subcombination has separate utility such as determining replenishment shipments for a retail 
store. 

13. Inventions II and VII are related as combination and subcombination. Inventions in this 
relationship are distinct if it can be shown that (1) the combination as claimed does not require 
the particulars of the subcombination as claimed for patentability, and (2) that the 
subcombination has utility by itself or in other combinations (MPEP § 806.05(c)). In the instant 
case, the combination as claimed does not require the particulars of the subcombination as 
claimed because invention II does not require considering a promotional period. The 
subcombination has separate utility such as determining forecasts for a promotional period. 

14. Inventions II and VIII are related as combination and subcombination. Inventions in this 
relationship are distinct if it can be shown that (1) the combination as claimed does not require 
the particulars of the subcombination as claimed for patentability, and (2) that the 
subcombination has utility by itself or in other combinations (MPEP § 806.05(c)). In the instant 
case, the combination as claimed does not require the particulars of the subcombination as 
claimed because invention II does not require storing sales forecasts for a first time period and 
storing a portion of said forecast for a second time period that is shorter than said first time 
period. The subcombination has separate utility such as considering different time periods for 
forecasting. 



Application/Control Number: 1 0/620, 1 1 0 Page 8 

Art Unit: 3623 

15. Inventions III and IV are related as combination and subcombination. Inventions in this 
relationship are distinct if it can be shown that (1) the combination as claimed does not require 
the particulars of the subcombination as claimed for patentability, and (2) that the 
subcombination has utility by itself or in other combinations (MPEP § 806.05(c)). In the instant 
case, the combination as claimed does not require the particulars of the subcombination as 
claimed because invention III does not require reallocation of projected sales. The 
subcombination has separate utility such as reallocating projected sales to selected days 
proximate a holiday. 

16. Inventions III and V are related as combination and subcombination. Inventions in this 
relationship are distinct if it can be shown that (1) the combination as claimed does not require 
the particulars of the subcombination as claimed for patentability, and (2) that the 
subcombination has utility by itself or in other combinations (MPEP § 806.05(c)). In the instant 
case, the combination as claimed does not require the particulars of the subcombination as 
claimed because invention 111 does not require grouping selected products together. The 
subcombination has separate utility such as generating forecasts for like products. 

17. Inventions III and VI are related as combination and subcombination. Inventions in this 
relationship are distinct if it can be shown that (1) the combination as claimed does not require 
the particulars of the subcombination as claimed for patentability, and (2) that the 
subcombination has utility by itself or in other combinations (MPEP § 806.05(c)). In the instant 
case, the combination as claimed does not require the particulars of the subcombination as 
claimed because invention III does not require determining replenishment shipments. The 
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subcombination has separate utility such as determining replenishment shipments for a retail 
store. 

18. Inventions III and VII are related as combination and subcombination. Inventions in this 
relationship are distinct if it can be shown that (1) the combination as claimed does not require 
the particulars of the subcombination as claimed for patentability, and (2) that the 
subcombination has utility by itself or in other combinations (MPEP § 806.05(c)). In the instant 
case, the combination as claimed does not require the particulars of the subcombination as 
claimed because invention III does not require considering a promotional period. The 
subcombination has separate utility such as determining forecasts for a promotional period. 

19. Inventions III and VIII are related as combination and subcombination. Inventions in this 
relationship are distinct if it can be shown that (1) the combination as claimed does not require 
the particulars of the subcombination as claimed for patentability, and (2) that the 
subcombination has utility by itself or in other combinations (MPEP § 806.05(c)). In the instant 
case, the combination as claimed does not require the particulars of the subcombination as 
claimed because invention III does not require storing sales forecasts for a first time period and 
storing a portion of said forecast for a second time period that is shorter than said first time 
period. The subcombination has separate utility such as considering different time periods for 
forecasting. 

20. Inventions IV and V are related as combination and subcombination. Inventions in this 
relationship are distinct if it can be shown that (1) the combination as claimed does not require 
the particulars of the subcombination as claimed for patentability, and (2) that the 
subcombination has utility by itself or in other combinations (MPEP § 806.05(c)). In the instant 
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case, the combination as claimed does not require the particulars of the subcombination as 
claimed because invention IV does not require grouping selected products together. The 
subcombination has separate utility such as generating forecasts for like products. 

21 . Inventions IV and VI are related as combination and subcombination. Inventions in this 
relationship are distinct if it can be shown that (1) the combination as claimed does not require 
the particulars of the subcombination as claimed for patentability, and (2) that the 
subcombination has utility by itself or in other combinations (MPEP § 806.05(c)). In the instant 
case, the combination as claimed does not require the particulars of the subcombination as 
claimed because invention IV does not require determining replenishment shipments. The 
subcombination has separate utility such as determining replenishment shipments for a retail 
store. 

22. Inventions IV and VII are related as combination and subcombination. Inventions in this 
relationship are distinct if it can be shown that (1) the combination as claimed does not require 
the particulars of the subcombination as claimed for patentability, and (2) that the 
subcombination has utility by itself or in other combinations (MPEP § 806.05(c)). In the instant 
case, the combination as claimed does not require the particulars of the subcombination as 
claimed because invention IV does not require considering a promotional period. The 
subcombination has separate utility such as determining forecasts for a promotional period. 

23. Inventions IV and VIII are related as combination and subcombination. Inventions in this 
relationship are distinct if it can be shown that (1) the combination as claimed does not require 
the particulars of the subcombination as claimed for patentability, and (2) that the 
subcombination has utility by itself or in other combinations (MPEP § 806.05(c)). In the instant 
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case, the combination as claimed does not require the particulars of the subcombination as 
claimed because invention IV does not require storing sales forecasts for a first time period and 
storing a portion of said forecast for a second time period that is shorter than said first time 
period. The subcombination has separate utility such as considering different time periods for 

forecasting. 

24. Inventions V and VI are related as combination and subcombination. Inventions in this 
relationship are distinct if it can be shown that (1) the combination as claimed does not require 
the particulars of the subcombination as claimed for patentability, and (2) that the 
subcombination has utility by itself or in other combinations (MPEP § 806.05(c)). In the instant 
case, the combination as claimed does not require the particulars of the subcombination as 
claimed because invention V does not require determining replenishment shipments. The 
subcombination has separate utility such as determining replenishment shipments for a retail 
store. 

25. Inventions V and VII are related as combination and subcombination. Inventions in this 
relationship are distinct if it can be shown that (1) the combination as claimed does not require 
the particulars of the subcombination as claimed for patentability, and (2) that the 
subcombination has utility by itself or in other combinations (MPEP § 806.05(c)). In the instant 
case, the combination as claimed does not require the particulars of the subcombination as 
claimed because invention V does not require considering a promotional period. The 
subcombination has separate utility such as determining forecasts for a promotional period. 

26. Inventions V and VIII are related as combination and subcombination. Inventions in this 
relationship are distinct if it can be shown that (1) the combination as claimed does not require 



Application/Control Number: 1 0/620, 1 1 0 Page 1 2 

Art Unit: 3623 

the particulars of the subcombination as claimed for patentability, and (2) that the 
subcombination has utility by itself or in other combinations (MPEP § 806.05(c)). In the instant 
case, the combination as claimed does not require the particulars of the subcombination as 
claimed because invention V does not require storing sales forecasts for a first time period and 
storing a portion of said forecast for a second time period that is shorter than said first time 
period. The subcombination has separate utility such as considering different time periods for 
forecasting. 

27. Inventions VI and VII are related as combination and subcombination. Inventions in this 
relationship are distinct if it can be shown that (1) the combination as claimed does not require 
the particulars of the subcombination as claimed for patentability, and (2) that the 
subcombination has utility by itself or in other combinations (MPEP § 806.05(c)). In the instant 
case, the combination as claimed does not require the particulars of the subcombination as 
claimed because invention VI does not require considering a promotional period. The 
subcombination has separate utility such as determining forecasts for a promotional period. 

28. Inventions VI and VIII are related as combination and subcombination. Inventions in this 
relationship are distinct if it can be shown that (1) the combination as claimed does not require 
the particulars of the subcombination as claimed for patentability, and (2) that the 
subcombination has utility by itself or in other combinations (MPEP § 806.05(c)). In the instant 
case, the combination as claimed does not require the particulars of the subcombination as 
claimed because invention VI does not require storing sales forecasts for a first time period and 
storing a portion of said forecast for a second time period that is shorter than said first time 
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period. The subcombination has separate utility such as considering different time periods for 
forecasting. 

29. Inventions VII and VIII are related as combination and subcombination. Inventions in 
this relationship are distinct if it can be shown that (1) the combination as claimed does not 

require the particulars of the subcombination as claimed for patentability, and (2) that the 
subcombination has utility by itself or in other combinations (MPEP § 806.05(c)). In the instant 
case, the combination as claimed does not require the particulars of the subcombination as 
claimed because invention VII does not require storing sales forecasts for a first time period and 
storing a portion of said forecast for a second time period that is shorter than said first time 
period. The subcombination has separate utility such as considering different time periods for 
forecasting. 

The examiner has required restriction between combination and subcombination 
inventions. Where applicant elects a subcombination, and claims thereto are subsequently found 
allowable, any claim(s) depending from or otherwise requiring all the limitations of the 
allowable subcombination will be examined for patentability in accordance with 37 CFR 1.104. 
See MPEP § 821 .04(a). Applicant is advised that if any claim presented in a continuation or 
divisional application is anticipated by, or includes all the limitations of, a claim that is allowable 
in the present application, such claim may be subject to provisional statutory and/or nonstatutory 
double patenting rejections over the claims of the instant application. 

30. Restriction for examination purposes as indicated is proper because all these inventions 
listed in this action are independent or distinct for the reasons given above and there would be a 
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serious search and examination burden if restriction were not required because one or more of 
the following reasons apply: 

(a) the inventions have acquired a separate status in the art in view of their different 

classification; 

(b) the inventions have acquired a separate status in the art due to their recognized 

divergent subject matter; 

(c) the inventions require a different field of search (for example, searching different 

classes/subclasses or electronic resources, or employing different search queries); 

(d) the prior art applicable to one invention would not likely be applicable to another 

invention; 

(e) the inventions are likely to raise different non-prior art issues under 35 U.S.C. 101 

and/or 35 U.S.C. 1 12, first paragraph. 
Applicant is advised that the reply to this requirement to be complete must include 
(i) an election of a invention to be examined even though the requirement may be traversed (37 
CFR 1.143) and (ii) identification of the claims encompassing the elected invention. 

The election of an invention may be made with or without traverse. To reserve a right to 
petition, the election must be made with traverse. If the reply does not distinctly and specifically 
point out supposed errors in the restriction requirement, the election shall be treated as an 
election without traverse. Traversal must be presented at the time of election in order to be 
considered timely. Failure to timely traverse the requirement will result in the loss of right to 
petition under 37 CFR 1.144. If claims are added after the election, applicant must indicate 
which of these claims are readable on the elected invention. 
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If claims are added after the election, applicant must indicate which of these claims are 
readable upon the elected invention. 

Should applicant traverse on the ground that the inventions are not patentably distinct, 
applicant should submit evidence or identify such evidence now of record showing the 
inventions to be obvious variants or clearly admit on the record that this is the case. In either 
instance, if the examiner finds one of the inventions unpatentable over the prior art, the evidence 
or admission may be used in a rejection under 35 U.S.C. 103(a) of the other invention. 
3 1 . During a telephone conversation with Lawrence Meier on 3/19/08 a provisional election 
was made without traverse to prosecute the invention of I, claims 1-4. Affirmation of this 
election must be made by applicant in replying to this Office action. Claims 5-3 1 withdrawn 
from further consideration by the examiner, 37 CFR 1.142(b), as being drawn to a non-elected 
invention. 



Double Patenting 

32. The nonstatutory double patenting rejection is based on a judicially created doctrine 
grounded in public policy (a policy reflected in the statute) so as to prevent the unjustified or 
improper timewise extension of the "right to exclude" granted by a patent and to prevent possible 
harassment by multiple assignees. A nonstatutory obviousness-type double patenting rejection 
is appropriate where the conflicting claims are not identical, but at least one examined 
application claim is not patentably distinct from the reference claim(s) because the examined 
application claim is either anticipated by, or would have been obvious over, the reference 
claim(s). See, e.g.. In re Berg, 140 F.3d 1428, 46 USPQ2d 1226 (Fed. Cir. 1998); In re 
Goodman, 1 1 F.3d 1046, 29 USPQ2d 2010 (Fed. Cir. 1993); In re Longi, 759 F.2d 887, 225 
USPQ 645 (Fed. Cir. 1985); In re Van Ornum, 686 F.2d 937, 214 USPQ 761 (CCPA 1982); In re 
Vogel, All F.2d 438, 164 USPQ 619 (CCPA 1970); and In re Thorington, 418 F.2d 528, 163 
USPQ 644 (CCPA 1969). 

A timely filed terminal disclaimer in compliance with 37 CFR 1.321(c) or 1.321(d) may 
be used to overcome an actual or provisional rejection based on a nonstatutory double patenting 
ground provided the conflicting application or patent either is shown to be commonly owned 
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with this application, or claims an invention made as a result of activities undertaken within the 
scope of a joint research agreement. 

Effective January 1, 1994, a registered attorney or agent of record may sign a terminal 
disclaimer. A terminal disclaimer signed by the assignee must fully comply with 37 CFR 
3.73(b). 

33. Claims 1-4 rejected on the ground of nonstatutory double patenting over claim 1 of U. S. 
Patent No. 6,609,101 since the claims, if allowed, would improperly extend the "right to 
exclude" already granted in the patent. 

The subject matter claimed in the instant application is fiilly disclosed in the patent and is 
covered by the patent since the patent and the application are claiming common subject matter, 
as follows: a forecasting system that determines projected sales of a first plurality of products for 
a retail store using product sales history records wherein said first plurality of products is a 
subset of a second plurality of products that is larger than said first plurality of products and 
project sales are determined in accordance with a first benchmark; a replenishment system that 
determines first projected replenishment shipments of products to said retail store fi"om a first 
entity in the retail store supply chain using projected sales determined by said forecasting 
system, wherein first projected replenishment shipments are determined in accordance with said 
first benchmark; and wherein benchmark comprises determining project sales for one year in the 
further in a first time period and said first projected replenishment shipments for one year in the 
fixture in a second time period 

Furthermore, there is no apparent reason why applicant was prevented fi-om presenting 
claims corresponding to those of the instant application during prosecution of the application 
which matured into a patent. See In re Schneller, 397 F.2d 350, 158 USPQ 210 (CCPA 1968). 
See also MPEP § 804. 
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Information Disclosure Statement 
34. The information disclosure statements (IDS) submitted on 7/15/03 and 6/7/04 have been 
considered by the examiner. 



Conclusion 

35 . The prior art made of record and not relied upon is considered pertinent to applicant's 
disclosure. 

Fox et al, US 6,584,447 - method and computer program product for weather adapted, 

consumer event planning 

Landvater, US 6,609,101 - method and system for determining time-phased product sales 
forecasts and projected replenishment shipments for a retail store's supply chain 
Tone et al, US 5,596,493 - method for classifying sale amount characteristics, method for 
predicting sale volume, method for ordering for restocking, system for classifying sale 
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like assistance from a USPTO Customer Service Representative or access to the automated 
information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
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